Duquesne Law Review
Volume 36

Number 1

Article 5

1997

Race and Representation in Jury Service Selection
Kurt M. Saunders

Follow this and additional works at: https://dsc.duq.edu/dlr
Part of the Law Commons

Recommended Citation
Kurt M. Saunders, Race and Representation in Jury Service Selection, 36 Duq. L. Rev. 49 (1997).
Available at: https://dsc.duq.edu/dlr/vol36/iss1/5

This Article is brought to you for free and open access by Duquesne Scholarship Collection. It has been accepted
for inclusion in Duquesne Law Review by an authorized editor of Duquesne Scholarship Collection.

Race and Representation in Jury Service Selection
Kurt M. Saunders*

The jury system as it is understood in America... [is] as direct... a
consequence of the sovereignty of the people as universal suffrage.
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INTRODUCTION

The role and relevance of race as a factor in jury selection is
nothing new to most lawyers. Most often, the issue is considered in
terms of the voir dire process and peremptory challenges. Less
frequently, however, are the role and impact of race in jury service
selection considered. Indeed, persons of color can be excluded or
omitted at several points throughout the jury selection process: an
individual may fail to appear for service when summoned, be
disqualified for statutory reasons, be excused for hardship reasons,
or be removed during voir dire by a challenge for cause or through
a peremptory challenge.
Ultimately, if the pool of prospective jurors is unrepresentative
or underinclusive, then the representativeness of the juries selected
during voir dire will be compromised. 2 Underrepresentation of
certain segments of the community only increases the alienation
that many citizens harbor toward the court system. The community
will view jury selection as fair only to the extent that all of its
members have the opportunity to participate in the judicial process.
This article examines the process of jury service selection and
the factors that may influence the representation of certain racial
and socioeconomic groups. I will first discuss the origins of the
jury system and the role of the jury as a representative democratic
institution. Next, I will examine the process of jury service
selection in Pennsylvania considering how, minority
underrepresentation may arise during that process. Finally, I will
address a variety of measures proposed to remedy
underrepresentation and review these proposed reforms to the
Pennsylvania jury service selection process.
ORIGINS OF THE JURY AND THE RIGHT TO TRIAL BY JURY

Trial by jury dates back almost 2,500 years to ancient Athens and
Rome. In Athens, a panel, or dikast,3 heard the evidence presented
2. There appears to be some relationship between the inclusion of minority groups on
a jury and the ultimate verdict rendered when the defendant is a person of color. See Nancy
J. King, PostconvictionReview of Jury Discrimination"Measuring the Effects of JurorRace
on Jury Decisions,92 lhcm L REV. 63 (1993).
3. JOHN PRoFFATr, A TREATISE ON TRIAL BY JuRY 6 (1877).
The judicial power, civil as well as criminal, was transferred to numerous dikasts, or
panels of jurors selected from the citizens, 6,000 of whom were annually drawn by lot,
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in a case. Dikasts were chosen by lot to ensure a random and
impartial decision. The magistrate presiding over the case
presented the results of a preliminary investigation; then, each side
submitted its evidence and witnesses, with the final verdict
4
delivered by the dikast.
In Rome, a judicial commission appointed a one-person jury, or
judex,5 that determined guilt or innocence in criminal matters. A
magistrate presented the points in contention and defined the
applicable laws, but the judex made the final decision. 6 The judex
could seek assistance from other independent counsel, but the
approval of both sides was necessary. As in Athenian trials, each
side could present evidence.7
Early Anglo-Saxons, by contrast, conducted proceedings under a
system known as "trial by ordeal,"" because the defendant was
forced to endure a painful or impossible "test" to determine his or
her guilt. For instance, if an accused person was ordered to a trial
by fire, there were two options: carrying a red-hot iron for a
distance of nine feet, or walking barefoot over nine red-hot
ploughshares. In either case, the accused was deemed innocent if
not irjured by the ordeal. In one version of trial by water, the
defendant was forced to plunge his or her arm into a pot of boiling
water to retrieve a stone at the bottom. If this trial did not harm
the defendant, he or she was not guilty. Trial by cornseed required
the accused to swallow a morsel of dry bread while reciting a
prayer. A person who choked and died was adjudged guilty.
Trials by ordeal, with their presumption of guilt, eventually
included the opportunity to prove one's innocence. An appeal
process, or compurgation,9 allowed the defendant to present eleven
witnesses to deny the charges, but the accuser could present
twelve witnesses to affirm that they were true. If the accused could
not present the required number of witnesses, he or she was
sworn, and then distributed into ten panels of 500 each; the remainder forming a
supplement in case of vacancies. The magistrate, instead of deciding causes or
inflicting punishment by his own authority, was constrained to impanel a jury,. . [in
any] case that might call for a penalty greater than a small fine ....
I& at 6-7 (quoting 5 GRm=. HIsROny OF GREECE 211.)
4. Id, at 7.
5. In Roman law, a judex was a private person appointed by the chief magistrate, with
the consent of the parties, to try and decide a cause of action commenced before him.
BLACK'S LAW DicrioNARY 840 (6th ed. 1990).
6. PROFFArr, supra note 3, at 9.
7. Id.

8. Id. at 15.
9. Id, at 16.
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ordered to stand a trial by ordeal.
Anglo-Saxon justice eventually yielded to a trial process bearing
some resemblance to the system used in the United States today.
Lower courts met in regular sessions, impaneling twelve jurors to
decide verdicts. The county sheriff presided over the higher county
courts. These courts also used a panel of twelve jurors. If a witness
committed perjury, or if a juror delivered a false judgment, he or
she could be arrested and imprisoned, with his or her lands and
chattels forfeited to the king.10 Traveling judges were appointed to
implement and enforce the law, creating a uniform system enforced
by a single group of legal experts. Jurors at this time could also act
as witnesses. Severe fines were imposed for perjury or false
judgment
Until the thirteenth century, there were no legal guarantees to a
fair and impartial trial. The Magna Carta was written in 1215, after
a bitter struggle between King John and his nobles, who feared
prosecution by the king's judges. It did not extend any benefits to
commoners, but it did entitle each nobleman to a trial by a jury of
his peers." Nevertheless, the king and his judges still had unlimited
reign to dispense justice to commoners. The first Statute of
Westminster, enacted by Parliament in 1275, extended the
assurance of jury trials to common men.' 2 A juror's sole purpose
became that of a decision-maker, and a distinction was made
between juror and witness. By the fifteenth century, the jury
system had been extended to civil as well as criminal trials. The
institution of jury trials was exported to the American colonies. All
colonial governments eventually embraced it After ratification of
the Constitution, the new United States of America determined that
trial by jury should be an inherent right of its citizens.'3 It was later
incorporated into the Bill of Rights as the Sixth 4 and Seventh I5
10.
PROFFATr, supra note 3, at 47.
11.
Id. at 36.
12.
Id. at 46.
13. The British, who bequeathed the jury system to America, today use juries in only
one percent of civil cases and five percent of criminal cases. See STEPHEN J. ADLEP, THE JURY:
TRIAL AND ERROR IN THE AMERICAN CoumiRrooM xv-xvi (1994).
14.
"In all crininal prosecutions, the accused shall enjoy the right to a speedy and
public trial by an impartial jury of the States and district wherein the crime shall have been
committed.... " U.S. CONST. amend VL For a historical discussion of the criminal jury trial
in the United States, see Albert W. Alschuler & Andrew G. Deiss, A Brief History of the
Criminal Jury in the United States, 61 U. Cm L REv. 867 (1994).
15.
"In suits at conunon law, where the value in controversy shall exceed twenty
dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be

otherwise reexamined in any Court of the United States, than according to the rules of
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Amendments. 16
THE JURY AS AN INSTRUMENT OF REPRESENTATIVE DEMOCRACY

Typically, the role of the citizen as decision-maker and
participant in a democracy is considered in terms of the legislative
and executive functions, rather than that of the judiciary. The right
to trial by jury and jury service, however, are as integral part of the
democratic process as elections and referenda. Elections allow
people to decide who will assume the responsibility for governing
them. Those who are elected are accountable to the people.
Nevertheless, the people themselves do not possess the direct
power of, or responsibility for, governing. By contrast, the jury
system entrusts ordinary people with the responsibility of decision
maldng.17 For most people "the jury remains our only realistic
opportunity to participate in governing ourselves.""' As such, the
jury is often said to embody the democratic ideal of popular
sovereignty.

9

Concurrent with the belief that the jury system furthers the ideal
of citizen participation in judicial decision making is the belief that
common law." US. CONsr. VII. For a historical discussion of the civil jury trial in the United
States, see Stephen Landsman, The Civil Jury in America: Scenes from an Unappreciated
History, 44 HASrIGS LJ. 579 (1993).

16. For more comprehensive histories of the jury and the right to trial by jury, see THE
Jusy SYSTEM iN AMERICA (Rita J. Simon ed., 1975); W=nAm FoRsyni, HImORy OF TRIAL BY JuRy
(Cockroft 1878); James B. Thayer, The Older Modes of Trial, 5 HARv. L REv. 45 (1891); James
B. Thayer, The Jury and Its Development I, 5 HARv. L REV. 249 (1892); James B. Thayer, The
Jury and Its Development II, 5 HARv. L REv. 295 (1892); James B. Thayer, The Jury and Its
Development III, 5 HARv. L REv. 357 (1892); Raymond S. Rodgers, The Wasps in Court.
Argument and the Audience in the Athenian Dicasteries, 28 A. J. LEGAL HST. 147 (1984).
17. The jury's discretion over law was of paramount concern to the Antifederalist,
who viewed the jury as a vehicle "for democratic participation in law-making no less
important than the right to elect legislators." David Millon, Juries, Judges, and Democracy,
18 LAW & Soc. INQUIRY 135, 147 (1993) (book review). Although American juries subsequently
lost the right to decide issues of law, they retain the power of jury nullification. Jurors are
now instructed that they must accept the law given to them by the judge, determine the
relevant facts, and then apply the law to those facts. A jury acquittal in a criminal case is not
reviewable on appeal, however, even though there may be clear evidence of guilt. In essence,
this ability to ignore the law amounts to an ability to "judge" the law itself. For additional
discussion of jury nullification, see M. Kristine Creagan, Note, Jury Nullification: Assessing
Recent Legislative Developments, 43 CASE W. REs. L REv. 1101 (1993); Alan Scheflin & Jon
Van Dyke, Jury Nullification: The Contours of a Controversy, 43 LAw & CONTEro. PROBS 51
(1980).
18.

JEFFREY ABRAHAMSoN, WE, THE JURY: THE JURY SYSTEM AND THE IDEAL OF DEMOCRACY 2

(1994).
19. See Vikram David Amar, Jury Service as PoliticalParticipationAkin to Voting, 80
CORNEL L REv. 203 (1995) (discussing the analogy between jury service and the right to
vote).
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the jury inherently represents the practical wisdom and collective
values of the community from which it is drawn. Accordingly, the
deliberations of a jury so constituted are enhanced by the diverse
insights, perspectives, and experiences of its members. More than
anything else, this notion underlies the central tenet of democracy:
that collective, participatory self-government by the people is
preferable to rule by an elite. As a consequence, jury service has
been democratized over time. At the time of the Revolutionary War,
jury service was restricted to white male property holders; prior to
the Civil War, only Massachusetts allowed blacks to serve,20 Jury
service was extended to blacks with the passage of the Fourteenth
Amendment, although women were not eligible for jury service
until the passage of the Nineteenth Amendment in 1919.21 As our
communities became more heterogeneous and intercultural, 22 the
jury became subject to the requirement that it be drawn from a fair
cross-section of the population. 23
The representativeness and inclusiveness of the jury has been an
issue of central concern to the Supreme Court, mirroring general
societal concern about civil rights and race. 24 Strauder v. West
Virginia25 was the first case in which the Court addressed the
exclusion of citizens from jury service, based upon their race. An
African-American defendant challenged the exclusion of blacks
from the jury venire. The Court held unconstitutional, under the
Equal Protection clause of the Fourteenth Amendment, a state
statute restricting jury service to "all white males who are
20. See Paul Finkelman, Prdude to the FourteenthAmendmewn Black Legal Rights in
the Antebellum North, 17 RuTGEs LJ. 415 (1986).
21. ABRAHAMSON, supra note 18, at 113. Prior to ratification of the Nineteenth
Amendment, only six states permitted women to serve on juries. lId Not until the 1940's
were women qualified for jury service by a majority of states. Id,

22.

"'he fair cross-section requirement recognizes that a community is made up of

numerous distinctive groups.... Each group as a whole is presumed to share or reflect
certain experiences or viewpoints that other groups may not have." Joanna Sobol, Hardship
Excuses and Occupational Exemptions: The Impairment of the "FairCross-Section of the
Community", 69 S. CAi. L REv. 155, 158 (1995).
23.
This requirement relates to issues of juror qualification as well as inclusion or

exclusion of jurors through peremptory challenges In Batson v. Kentucky, 476 U.S. 79
(1986), the Court stated that a peremptory challenge based on racial grounds "undermines
public confidence in the fairness of our system of justice." Id. at 87.
24. ADLER, supra note 13, at 218. For further discussion of race and jury selection, see
Albert W. Alschuler, Racial Quotas and the Jury, 44 Duxu L J. 704 (1995); Stephanie
Domitrovich, Jury Source Lists and the Community's Need to Achieve Racial Balance on
the Jury, 33 DuQ. L Rnv. 39 (1994).

25.

100 U.S. 303 (1879).
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26
twenty-one years of age and who are citizens of this state."

The very fact that colored people are singled out and expressly denied by a
statute all right to participate in the administration of the law, as jurors,
because of their color ...

is practically a brand upon them..

. . How it can

be maintained that compelling a colored man to submit to a trial for his life
drawn by a jury from a panel from which the State has expressly excluded
every man of his race, because of his color alone, however well qualified in
other respects, is not a denial to him of equal legal protection?n

Subsequently, in Swain v. Alabama,2 the Supreme Court found
no purposeful discrimination where jurors had been selected from
a list composed of names from city directories, registration lists,
and church and social club rolls, holding that the defendant was
not entitled to a jury venire that was "a perfect mirror of the
community or accurately reflect[ed] the proportionate strength of
every identifiable group. "2 The Court has also held that all
defendants are entitled to be tried by jurors drawn from a pool
representing a fair cross-section of the community, 3 although the
actual jury eventually impaneled need not.31 Nevertheless, the
Supreme Court in Peters v. Kiff,3 overturned a state court
conviction of a white defendant because blacks had been excluded
from the jury pool. According to the Court,
[w]hen any large and identifiable segment of the community is excluded
from jury service, the effect is to remove from the jury room qualities of
human nature and varieties of human experience, the range of which is
unknown and perhaps unknowable. It is not necessary to assume that the
excluded group will consistently vote as a class in order to conclude ...
that its exclusion deprives the jury of a perspective of human events.'
26. Strauder, 100 U.S. at 305.
27. Id. at 308-09.
28. 380 U.S. 202 (1965). The Swain case was analogous to Smith v. Texas, 311 U.S.
128 (1940), where an African-American defendant challenged an indictment by a grand jury
from blacks had been excluded on equal protection grounds. The Court held that the
institution of the jury, as an "instrument[] of public justice.

.

.

...

truly representative

of the community." Id. at 130. See also Hernandez v. Texas, 347 U.S. 475 (1954) (exclusion of
Mexican-Americans from jury pool unconstitutional); cf. Ballard v. United States, 329 U.S. 187
(1946) (indictments dismissed because women excluded from grand jury pool).
29. Swain, 380 U.S. at 208. The Court also held that racially discriminatory use of
peremptory challenges violated the Equal Protection clause of the Constitution. Id.
30. Taylor v. Louisiana, 419 U.S. 522 (1975) (fair cross-section requirement violated by
state statute excluding women from jury service unless they requested in writing to serve);
see also Theil v. Southern Pacific Co., 328 U.S. 217, 220 (1946) (overturning a jury verdict
because laborers were excluded from the venire).
31. Fay v. New York, 332 U.S. 261 (1947).
32. 407 U.S. 493 (1972).
33.

Peters, 407 U.S. at 503-04.
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Presently, a defendant may assert two types of challenges to the
composition of the jury pool. One argument is that the pool does
not represent a fair cross-section of the population, as mandated by
the right to a trial by an impartial jury under the Sixth Amendment.
Alternativelyi a defendant may bring an equal protection claim
under the Fifth or Fourteenth Amendments. For both types of
challenges, the defendant must establish that there is substantial
underrepresentation of a particular group.m
Castaneda v. Partida5 involved an equal protection claim that
the jury commissioner's personal selection of jurors resulted in
underrepresentation of Hispanics in the jury pool. The Court set
out a three-pronged test to establish whether a prima facie equal
protection violation had occurred. First, the defendant must be a
member of a suspect class capable of being singled out for
different treatment. Second,. the degree of the class'
underrepresentation in the jury pool must be statistically
substantial in relation to its representation in the community over a
significant period of time. Finally, the selection procedure must be
susceptible of abuse.3 Assuming that the defendant can establish a
prima facie case of discrimination, the burden shifts to the
prosecution to rebut such a claim by "dispel[ing] the inference of
intentional discrimination." 37
The Court, in Duren v. Missouri,38 overturned the conviction of a
defendant who claimed that the automatic exemption of women
requesting excusal from jury service was unconstitutional under the
Sixth Amendment right to be tried by an impartial jury. In
reaffirming that the fair cross-section requirement applies to "jury
wheels, pools of names, panels, or venires from which juries are
the Court applied a three-factor test for Sixth
drawn,"3
Amendment-based challenges, requiring that there be: (1) a
34.
Determining whether the alleged underrepresentation is "substantial" has been
highly problematic for the courts, leading to an array of confusing standards and uneven
outcomes. See Peter A. Detre, Note, A Proposalfor Measuring Underrepresentationin the
Composition of the Jury Wheel, 103 YALE LJ. 1913, 1918-30 (1994).

35.

430 U.S. 482 (1977).

Castenada,430 U.S. at 494.
36.
Id. at 494-95. In Commonwealth v. Barnett, 51 Erie 1 (C.R 1968), although Erie
37.
County juries were only composed of 1.05% African-Americans when the total county
population was 3.730A the jury selection process was ruled to be nondiscriminatory. The
court explained that the fact that an identifiable group in the community is underrepresented
does not demonstrate an intentional deprivation of Constitutional rights, as a defendant is
not entitled to a proportionate number of his or her identifiable group. Id.
439 U.S. 357 (1979).
38.
39. Duren, 439 U.S. at 363-63.
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distinctive group in the community; (2) whose representation on
the venire is not fair and reasonable in relation to its number in the
community; and (3) that is systematically excluded in the selection
process.40 If a prima facie case is established, the prosecution may
rebut "by showing attainment of a fair cross-section to be
41
incompatible with a significant state interest."
Whether exclusion of particular individuals is purposeful or
unintentional, such exclusion reflects upon the ability of jury to
fulfill its role as an instrument of representative democracy. As the
Supreme Court has stated, "the exclusion of otherwise qualified
groups [from jury service] . .. is at war with our basic concept of
a democratic society a representative government."42

THE JUROR QUALIFICATION PROCESS INPENNSYLVANIA
In order to understand the source and scope of potential
underrepresentation of particular groups in the jury pool, it is
necessary to review the process of jury service selection in
Pennsylvania. The fundamental purpose of the process is to
identify, qualify, and summon prospective jurors from a target
population. Except in Philadelphia County and those counties with
home rule charters, the Jury Commission is responsible for
administration of the jury selection system. 43 The Jury Commission
is composed of the President Judge of the Court of Common Pleas
and two elected Jury Commissioners not of the same political
party.44 As articulated in the Judicial Code, it is the policy of the
Commonwealth that.
(1) All persons entitled to a jury trial in a civil action or criminal
proceeding shall have the right to jurors selected at random from a
representative cross section of'the eligible population of the county.
(2) All qualified citizens shall have the opportunity to be considered for
service as jurors in the courts of this Commonwealth and shall have an
obligation to serve as jurors when summoned for that purpose.
(3) A citizen shall not be excluded from service as a juror on the basis of
race, color, religion, sex, national origin or economic status.4
40.
41.
selection,
42.
43.

Id. at 364.
I& at 368. For a historical discussion on the caselaw concerning jury service
see RAImi KzE:xiy, RAcs, CRUM, AND THE LAw 169-180 (1997).
Smith v. Texas, 311 U.S. 128, 130 (1940).
42 PA. CONS. STAT. ANN. § 2121 (1994).

44. Id. § 2122.
45. Id. § 4501. Compare id,with Jury Service and Selection Act ("JSSA), 28 U.S.C.
§§ 1861-62 (1988) and UNmRm JuRy Smx"roN AKD SmamWcE Acr C'UJSSA) §§ 1-2, 13 U.LA.
Jury Service and Selection Act § 437 (1970).
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A juror qualification form or questionnaire is used to request the
information necessary to determine the qualification of citizens for
jury service, and to eliminate unqualified and exempted persons
without first incurring the expense of summoning them to appear. 6
In Pennsylvania, a juror may be disqualified if he or she
(1) is unable to read, write, speak and understand the English language; is
incapable, by reason of mental or physical infirmity, to render efficient jury
service; or has been convicted of a crime punishable by imprisonment for
more than one year and has not been granted a pardon or amnesty
47
therefor

The traditional source for the jury pool, or venire, has been voter
registration lists. The Jury Commission must annually prepare and
maintain a master list of qualified citizens and randomly select
prospective jurors to serve from that list 4 The master list is
composed of the voter registration list for the county, but may be
supplemented by telephone directories, tax assessment rolls,
government program participants, school censuses, and similar
lists.49 Once the master list has been prepared, the Jury
Commission must randomly select from that list the number of
names designated by the court for jury service. The commission
may then mail to each person selected a juror qualification form to
determine whether the person is qualified to serve. °
Certain qualified persons may be exempt or excused from jury
service. For instance, federal law exempts public officials as well
46. 42 PA. CONS. STAT. ANN. § 4521(d) (West 1994).
47. Id, § 4502. Compare i& with JSSA § 1865 and UJSSA § 8.
48. 42 PA. CONS. STAT. ANN. § 4521(a) (1994). Formerly, the prevalent method of
selecting jurors in many jurisdictions was the "key man" system, whereby citizens of good
reputation in the community would recommend individuals for jury service. The key man
system was used in the federal courts until 1968. Georgia, for instance, continues to use the
key man system. GA. CODE ANN. § 15-12-40 (1990). The Supreme Court of the United States
has so far not declared the key man system unconstitutional See Carter v. Jury Commission
of Greene County, 396 U.S. 320 (1970) (refusing to invalidate Alabama key man system as
discriminatory against African-Americans in civil case); Castaneda v. Partida, 430 U.S. 482
(1977) (finding no discrimination against Mexican-Americans under Texas key man system in
criminal case). For further discussion of the key man system, see SAUL hi KASsiN & LAwRENcE
S. WwGHTMmN, THE AMEuCAN JURY ON TmAL 22 (1981); JON hL VAN DYKE, JuRY SELEcON

PROcEounFS 86-87 (1977). Random selection, however, will only result in representative and
inclusive juries if the source list itself is representative and inclusive.
49. 42 PA. CONS. STAT. ANN. § 4521(a) (West 1994). Compare id, with JSSA § 1863(2)
and UJSSA § 5.
50. 42 PA. CONS STAT. ANN. § 4521(d) (1994). The qualification form must state that its
execution is subject to the penalty for peijury, lI § 4521(d) (2). In addition, the court can
compel execution of the form. Id, § 4521(f). Compare id, with JSSA § 1864 and UJSSA § 7.
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as police and fire department employees. 5 Exempted from jury
service in Pennsylvania are those persons who: are in active
military service, have served more than three days during any year
within the past three years, or can demonstrate undue hardship or
extreme inconvenience.5 The Jury Commission, upon receipt of a
court order, randondy selects from the list of those persons
qualified, and not excused, enough prospective jurors to be
summoned for jury service in compliance with the order.53
Prospective jurors receive compensation in the amount of $9.00
per day for the first three days of service, and $25.00 for each day
thereafter. 54 A travel allowance of $.17 per mile is available as
well.5 Employers may not dismiss, threaten, or lessen the seniority
or benefits of an employee while absent for jury service,5 although
employers in any retail or service industry employing fewer than
fifteen persons and employers in any manufacturing industry
employing fewer than forty persons are exempt from this
prohibition." Moreover, employers need not compensate an
employee during the time he or she is absent for jury service.
SOURCES OF RACIAL UNDERREPRESENTATION IN THE JURY POOL

Procedures used in each phase of the process of jury service
selection can result in the exclusion or underinclusion of greater
numbers of minority than white citizens. This section examines
how these procedures may affect the ultimate composition of the
venire.
Judicial DistrictBoundaries
The boundaries of judicial districts can affect the composition of
the venire in two ways: by including or excluding certain elements
of the population through gerrymandering and by creating a
hardship for those who must travel greater distances to report 'for
jury service. The greater the distance from outlying points within
the judicial district, the greater the chance for exclusion of those
51.

28 U.S.C. § 1863(b) (5) (1994).

52.
53.

42 PA. CONs STAT. ANN. § 4503(a) (West 1994).
Id, §4524.

54.
55.
56.

Id § 4561(a).
Id Compare id. with JSSA § 1871 and UJSSA § 14.
42 PA. CONS. STAT. ANN. § 4563(a) (1982).

57.

Id, § 4563(d).

58. Judicial redistricting can ameliorate this problem. See Harold MacDougall, Note,
The Casefor Black Juries, 79 YALE LJ. 531, 548-49 (1970).
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who live in rural areas who may request hardship excusals. In San
Bernardino County, California, for instance, the judicial district
encompasses 20,117 square miles. The superior court regularly
excuses jurors who live more than twenty-five miles from the
courthouse; most of these excused jurors tend to be Hispanic and
Native-Americans. 59 In highly controversial and well-publicized
cases, changes of venue from an urban to rural district can also
lead to a lower percentage of minorities in the jury pool.
Qualifications to Serve
Jurors must be able to understand English, the language in which
the proceedings are conducted and the evidence to be examined is
written. Those who have been convicted of criminal offenses are
similarly disqualified as they are likely to bear antipathy toward the
criminal justice system.6° English language requirements, in
particular, may limit the participation of otherwise qualified
immigrant racial and ethnic minorities. In some jurisdictions,
prospective jurors may be subjectively disqualified for lack of
"good character" or "sound judgment," leading to further reduction
of the number of minorities in the pool.6 1 In addition,
[a]mong those who return the questionnaires, larger percentages of blacks
than whites are disqualified by subjective and objective criteria. ...
Similarly, larger percentages of blacks than whites have been convicted for
committing felonies, a certification of misconduct that precludes jury service
in most [if not all] jurisdictions.6

Source Lists
The Pennsylvania Supreme Court held, in Commonwealth v.
Edwards,63 that "[u]se of voter registration lists as a source is
permissible unless the lists themselves reflect discriminatory
practices; it is not rendered impermissible by the fact that voter
registration of members of an identifiable group is proportionally
smaller than the general population."64 However, the use of voter
59.

HFuoSHI FUKURmi Er AL, RACE AND THE JuRY 44 (1993).

60. K NEDY, supra note 41, at 235.
61. Nojole Benokraitis, Racial Exclusion in Juries, 18 J. APPED BEHAV. SCL 29, 33-35
(1984).
supra note 41, at 233.
62. K NNDY,
63. 426 A.2d 550 (Pa. 1981).
64. Id, at 553-54. Similarly, in Commonwealth v. Henry, 569 A.2d 929 (P& 1990), the
Pennsylvania Supreme Court rejected an argument that the use of the voter list in Lancaster
County, where the source lists were the voter list and school census, was unconstitutional
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registration lists, the most commonly used source list among state
and federal courts, may seriously affect the inclusiveness of the
jury pool by omitting those individuals who do not register to vote
or certain groups that register to vote in lesser proportion to other
groups. In fact, voter lists include only 60-70% of the eligible adult
population.6 Those who do not register disproportionately tend to
be minorities, low income, and young people.6 According to the
1990 census, only 32% of Hispanics are registered to vote,
compared with 59% of blacks and 64% of whites. 67 The
underrepresentation of blacks in the jury pool, for instance, can be
attributed to a number of factors, including the "systematic
discouragement of black voting for many decades,- [and the fact
that] blacks are consistently underrepresented on voter registration
lists."6 Indeed, some have speculated that exclusive reliance on
voter lists might act as a disincentive to register to vote. 69
Moreover, a substantially higher percentage of middle-income
whites register to vote than minorities or low-income citizens. 70
Although the recently enacted National ("Motor") Voter Registration
Act7 1 has led to higher levels of voter registration and greater
minority representation on the voter rolls, it is not, by itself, the
cure. This is because the law forbids purging from the rolls those
since blacks were underrepresented. Id, at 933. Among the federal district courts, only
twelve use driver's license lists to supplement the voter list LARRY A MARKS Er,
STATE OF
NEw YORK UNIFE Couir SYSrEM, INCREASING JURY REPEsNENTATIvENESS, app. C (1992).
65. See ADL.ER, supra note 13, at 219; THE JURY PROJECT REPORT To THE CHIEF JusrIcE OF
THE STATE OF NEw YORK 4 (1994). The countervailing argument most often advanced in
response to this point has been summarized by Justice Mosk of the California Supreme
Court- "[a]ny citizen... who steadfastly ignores or avoids his simple civic duty to register
and vote would be likely to ignore or avoid his more onerous civic duty to serve on a jury."
People v. Harris, 697 P.2d 433, 457 (Cal. 1984) (Mosk, J., dissenting).
66.
United States v. Goff, 509 F.2d 825, 826-27 (5th Cir. 1975), cert. denied, 423 U.S.
857 (1975).
67. US. BUREAU OF Tim CENSUS, STATLsmcAL ABsTRAcr OF THE UMTEM STATES, 1992, at 269
(112th ed. 1992). See also David Kairys et al, Jury Representativeness: A Mandate for
Multiple Source Lists, 65 CAL L REv. 776, 803-11 (1977) (confirming that voter lists are
statistically underinclusive as a single source list).
68. KENNEDY, supra note 41, at 233.
69. As one commentator has explained: "If a large number of citizens prefer to avoid a
jury summons and are aware of the source lists employed, the use of voter-registration rolls
may be expected to affect registration rates adversely" Stephen Knack, The Voter
ParticipationEffects of Selecting Jurorsfrom Registration Lists, 36 J.L & ECON, 99 (1993);
see also UJSSA § 5 cmt, 13 U.L.A. Jury Service and Selection Act § 446 (1970).
70.
Domitrovich, supra not
24, at 42. See also Laura R Handman,
Underrepresentationof Economic Groups on Federal Juries, 57 B.U. L Rev. 198 (1977);
Cynthia A. Williams, Jury Source Representativeness and the Use of Voter Registration
Lists, 65 N.Y.U. L REv. 590 (1990) (low-income citizens underrepresented).
71.
42 U.S.C. § 1973gg (1988).
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who have not voted. In addition, many states have found it
administratively impossible to purge the rolls of deceased or
relocated voters to maintain a continually current list
Questionnaireand Summons
"Because blacks tend to move more often than whites, a larger
percentage of blacks never receive questionnaires because they
have been mailed to outdated addresses. When receiving
questionnaires, blacks, on average, return them at lower rates than
whites."72 Follow-up on unreturned questionnaires is infrequent, and
sometimes impossible, in most jurisdictions. In virtually all
jurisdictions, punishment of "no-show" jurors - those who fail to
report for service when summoned - is rare.
Random Selection
The use of arbitrary, subjective, or other non-random selection
procedures may lead to underrepresentation of particular groups.
Even when random selection is employed, it yields a venire that is
only as representative as the source list from which it is drawn.
Thus, a randomly-selected venire drawn from a jury pool that has
been rendered underrepresentative because of other factors will
itself be underrepresentative of the population of the community.
Excusals and Exemptions
Approximately half the states exclude various categories of
people from jury service based upon occupation7 3 The profession,
economic status, family structure, or residential mobility of
particular individuals or groups may lead them to excusal from
service. In groups with greater numbers of one-parent households,
excusals for family hardship may be quite high, while the highest
proportion of excusals for economic hardship is found among
young and middle-aged white males.74 Additional excusals after
jurors report for service may further increase underrepresentation
72. KENNEy, supra note 41, at 233.
73.
Typical categories include lawyers, clergy, physicians, and police officers. See
ADLER, supra note 13, at 219. Due in part to low juror pay and extended terms of service,
and to elimination during voir dire, most well-educated and well-informed citizens are
systematically excluded from juries. Richard K Willard, What is Wrong with American
Juries and How to Fix It, 20 HARV. JL & Pus. POL'Y. 483 (1997).
74. See FUKuPAi, supra note 59, at 56.
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of minorities. 75
Consequently, at each phase of the jury service selection process
a number of potential sources of discrimination or underinclusion
arise that may have a cumulative impact on the ultimate
composition of the jury pool. To ensure that the jury pool remains
intact as a fair cross-section of the community, a number of
corrective measures have been proposed. I now turn to an
evaluation of these proposals.
CORRECTIVE MEASURES

A wide array of measures to remedy the problem of
underrepresentation has been suggested. Some measures are quite
moderate in scope, while others call for a fundamental
restructuring of the process of jury service selection.
Monitor the Composition of the Venire
The first step is to determine whether a problem exists. The only
way of determining if a master list is representative and inclusive is
to periodically and regularly monitor the composition of the jury
pool as to race, ethnicity, and gender. This procedure is not
currently followed in any Pennsylvania judicial district As
recommended by the American Bar Association, Pennsylvania court
administrators or jury commissioners should sample and track the
composition of the venire, compare it with population data of the
judicial district, and then take remedial action to supplement the
list as needed. 76 At least two methods exist for doing this. One is to
ask prospective jurors to volunteer this information on the
questionnaire. An alternative, and perhaps supplementary, method
is to distribute a survey to prospective jurors who appear for
service. Irrespective of how it is accomplished, it is important that
the pool and venire be regularly monitored.
Limit Excusals and Exemptions
Limiting excusals to all but the most serious hardship cases may
assist in efforts to maintain a diversified pool. Requiring a written
medical or employer excuse, or other proof of hardship, can reduce
75.

Id. at 137.

76. See AmmcAN BAR ASSOCIATION, JuDiciAL ADmNsrRATION DrVmoN, CommIrEE oN JURY
STANDARDS REIATING TO JUROR USE AND MANAGMENT 4, 17 (1993). For a detailed discussion of

statistical methods to measure the representative cross-sectionality of the jury pool, see
Kairys, supm note 67, at 788-802.
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the number of persons seeking to evade jury service by
unsubstantiated claims of hardship or distress. Similarly,
categorical exemptions of individuals based upon occupation
should be eliminated. This is not as great a problem in
Pennsylvania as in other jurisdictions that recognize such
exemptions. In those jurisdictions, such individuals should be
excused individually, as their particular circumstances warrant.
Punish No-Show Jurors
It is estimated that between 25% and 5096 of citizens who receive
questionnaires ignore them; only 55% of citizens summoned for jury
service actually bother to appear for service. 77 This situation results
from the widespread failure of courts to investigate or sanction
those who disregard the warnings on their jury summonses.78 These
individuals simply "opt out" of service by ignoring the questionnaire
or summons when there is a history of no follow-up or sanctions
for such conduct.79 Under Pennsylvania law,
[a] prospective juror who has been summoned to serve as a juror and who
fails to appear as summoned shall, unless exempt or excused ... be
punish[ed] for contempt of court and may be fined in an amount not
exceeding $500 or imprisoned for a term of no more than ten days or both.80

Those in Pennsylvania who ignore a jury summons should be
appropriately sanctioned according to this provision of the Judicial
Code. The publicity generated by punishment of no-show jurors
will, by itself, induce compliance.
Use Stratified Selection
The constitutional requirement that a jury pool represent a fair
cross-section of the population has suggested to some that courts
have an affirmative obligation to ensure representative jury pools.
In 1880, the Supreme Court of the United States addressed the
issue of whether a court must take affirmative measures to include
members of a defendant's racial or ethnic group on the jury. Rives
v. Virginia81 involved two African-Americans charged with
77. ADi, R,supra note 13, at 243. In the end, 8596 to 9096 of citizens summoned do not
serve, either because they fail to appear, are eliminated for hardship reasons, or are
challenged and dismissed during voir dire. Id. at 251.
78. lId at 220.
79. Sobol, supra note 22, at 172-76.
80. 42 PA. CONS STAT. ANN. § 4584 (West 1988).
81. 100 U.S. 313 (1880).
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murdering a white man. The defendants argued that they were
entitled to a jury on which at least one-third of the jurors were
black, on the grounds that they could not obtain an impartial trial
before an exclusively white jury. The Court rejected this argument,
however, holding that a "mixed jury . . . is not essential to the
s Although the Court found that
equal protection of the laws."8
racially-mixed juries were not constitutionally mandated, it did not
address the issue of whether such juries are constitutionally
permissible.
Several jurisdictions have implemented stratified selections
measures in jury service selection." Using this approach,
prospective jurors are grouped according to various demographic
characteristics, including race and ethnicity, and summoned
proportionately.85 In DeKalb County, Georgia, jury lists are divided
into thirty-six demographic groups before a computer algorithm
generates a venire designed to reflect a proportional representation
of these groups.8 Hennepin County, Minnesota has approved a
similar plan for reducing the likelihood of all-white grand juries.8 7
Although 996 of all adults in Hennepin County were persons of
color, a majority of the homicide cases presented to a grand jury
involved persons of color (66% of victims and 71% of suspects).
Only 5.3% of the persons on grand juries were persons of color,
82.
Rives, 100 U.S. at 315. There is some precedent for mandatory mixed juries in
American history. Native-Americans were added to juries in cases involving Indian
defendants, and a South Carolina law enacted during Reconstruction apportioned juries
according to the proportion of blacks and whites in the local population. See KENNEDY, supra
note 41, at 237-38; ERic FoNE, RECONSTRUCTION: AmERicA's UNFINISHED REVOLUTION, 1863-1877

358 (1988).
83. Nancy J. King & G. Thomas Munsterman, Stratified JurorSelection" Cross-Section
by Design, 79 JUDICATURE 273 (1996); Nancy J. King, Racial Jury'mandering: Cancer or
Cure? A Contemporary Review of Affirmative Action in Jury Seection, 68 N.Y.U. L REv.
707 (1993).
. 84.
Quotas have been used variously since Reconstruction in jury service selection.
See Alschuler, supra note 24, at 713-17. A proposed, but not enacted, amendment to the
Pennsylvania jury selection statute in 1993 would have mandated minimum representation of
minorities on juies. Domitrovich, supra note 24, at 88-89.
85. Stratified selection requires proportionate representation at the later stages of the
jury selection process, at a point when the original source lists or the qualification,
summons, and excusal stages may have resulted in reduced diversity or inclusiveness. King
& Munsterman, supra note 83, at 274-75. A recommendation for use of stratified selection in
Arizona was included in a report to that state's Supreme CourL The master list would be
divided into sublists based on race with jurors drawn from the sublists. See JuioRs: THE
PowER OF TWELVE, REPORT OF THE ARmONA SUPREmE CoURT COmmrTrEE ON MORE EFFCrIVE USE

OF JURIES (1994).
86. Alschuler, supra note 24 at 711.
87.
Id. at 707-11.
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however, leading to all-white juries 4096 of the time.88 The court
required that questionnaires ask prospective grand jurors to identify
themselves as "minority persons." Next, twenty-one of the
twenty-three grand jury members would be selected randomly. If at
least two of those twenty-one selected are persons of color, the
remaining two grand jurors are also selected randomly; if not, the
remaining two are drawn from the list of "minority persons."89
Similarly, the United States District Court for the Eastern District
of Michigan maintains a racially-balanced venire by sending extra,
specially-targeted jury questionnaires to areas in which
African-Americans constitute 65% or more of the population and
removing some questionnaires returned by whites 0 When the
venire of the United States District Court for the District of
Connecticut was successfully challenged on the grounds that
Hispanics were underrepresented, the court required that additional
questionnaires, based on rate of response, be sent to municipalities
at later stages of the process, not just those on the original master
list.91
Attempts have been made to mandate that juries include
members who possess the same race or ethnicity as the defendant.
Although Texas courts still use the key man system to select grand
jurors, the courts may overtly consider race in order to seat grand
juries representing a cross-section of the population. 92 Several years
ago, a bill was introduced into, but never adopted by, the
Pennsylvania legislature that would have required a certain number
of jurors who shared the race of the defendant. 93
Those who favor stratified selection argue that it will ensure the
public perception of legitimacy of the jury's ultimate finding and
obviate the inherent racial bias of an all-white jury that may lead to
prejudiced outcomes. Nevertheless, broader racial representation
can be achieved without resort to mandatory quotas through a
more inclusive approach to the existing process. In fact, there are a
88. Id. at 709-10.
89. Id at 710-11.
90. Id. at 712; see also King, supra note 83, at 722-23.
91. King & Munsterian, supra note 83, at 275.
92. TEx CRal P. CODE ANN. art 19.06 (West 1994).
93.
ILB. 1182, Pa 176th Leg.; 1993-94 Sess., (Pa. 1993). For further discussion of
proposals to require courts to include certain percentages of minorities on trial juries, see
Sheri L Johnson, Black Innocence and the White Jury, 83 lwia L REv. 1611, 1698-99 (1984);
Diane Potash, Mandatory Indusion of Racial Minorities on Jury Panels, 3 BLAcK LJ. 80,
94-95 (1973); Tracy L Altman, Note, Affirmative Selection: A New Response to Peremptory
ChallengeAbuse, 38 STAN. L REv. 781, 806-08 (1986).
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number of difficulties with implementing stratified selection. It is
difficult to accurately define racial and ethnic categories, especially
biracial individuals. In addition, the groups may overlap.94 Such a
measure may not withstand an equal protection challenge because
the systematic use of race and ethnicity may deny equal
6
opportunity to serve,9 or may be subject to statutory challenge.
There is also the possibility that jurors "selected according to race
*.. may well believe that . . . race is somehow relevant to the
process of deliberation and that each race is expected to be

partisan along racial lines."97
Implement Community OutreachPrograms
Several jurisdictions have implemented voluntary outreach
programs to diversify their jury pool. Recently, the Allegheny
County Jury Commission initiated an effort known as the Juror
Participation Program.98 Under this program, a local "umbrella"
organization acts as a liaison between the Jury Commission and
several minority organizations, such as chapters of the NAACP The
umbrella organization distributes voter registration applications to
these participant groups and returns them to the local Department
of Elections. From these, the Jury Commission checks the names
against those on the master list and adds those names that do not
appear on the list. In addition to diversifying the jury pool, this
94. Race and ethnicity generally are regarded as being socially rather than biologically
constructed, making categorization imprecise and subjective. For an analysis of this issue in
the context of jury selection, see Mitchell S. Zuldie, Rethinking the Fair Cross-Section
Requirement, 84 CAL L REv. 101, 118-22 (1996). Administratively, racial categorization of
jurors may be practically impossible as one commentator has explainedIn an increasingly multiracial society, controversies over racial classifications will
become even more complex, frequent, and vexing. What does a judge do about the
person who is part Asian and part black? Is such a defendant entitled to a minimum
quota of Asian-Americans or a minimum quota of African-Americans? Is an Afro-Asian
juror racially similar to a 'plain' African-American? Is a Latino who traces his heritage
back to Mexico 'racially similar' to a Latino who traces her heritage back to Puerto
Rico? Is a person who traces his heritage back to China racially similar' to an
individual who traces his heritage back to Vietnam?
KENNEDY, supra note 41, at 244.
95. King & Munsterman, supra note 83, at 276; see also King, supm note 83, at 729-75
(considering the constitutionality of affirmative action in jury selection).
96. King & Munsterman, supr note 83, at 277. Section 1861 of the JSSA, for instance,
prohibits exclusion based on race. 28 U.S.C. § 1861 (1988).
97. Note, The Defendant's Challenge to a Racial Criterion in Jury Selection: A Study
in Standing, Due Proces and Equal Protection, 74 YALE Li. 919, 924-25 (1965); accord JON
VAN DY= JURw SMCON PaoCEuRts 18 (1977); KNsmy, supra note 41, at 245.
98. For a survey of similar innovative approaches implemented in other jurisdictions,
see Domitrovich, supra note 24, at 95-102.
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program is low cost and relies upon private organizations to reach
out to their members, thereby promoting a sense of community
empowerment. In addition, the Allegheny County Jury Commission
places "jury service applications" in public libraries, particularly
those in neighborhoods with significant minority populations.
Completed applications are checked against the master list and
names added to the list if not already appearing there.
A

PROPOSAL FOR JURY SERVICE SELECTION REFORM

In addition to the measures discussed above, Pennsylvania must
amend existing law to ensure fair treatment of its jurors and
further reduce the risk of underrepresentation in its jury pools. It is
necessary to take a holistic approach to these problems. Many of
the factors leading to underrepresentation interact with each other.
The more days an individual must forego his or her wages or salary
in return for token juror pay, the more likely it is that he or she
will seek an economic hardship excusal. Higher juror pay and
reduced time away from work, combined with mandatory, but
limited, employer compensation during jury service, can reduce
financial and economic hardship excusals. Mandatory
supplementation of the voter list with other source lists can yield a
more representative master list as well. These proposals are part of
a bill recently introduced into the Pennsylvania House of
Representatives and should be adopted in order to effectuate
reform.9 9
Adopt One Day, One Trial
Lengthy terms of service may result in' major inconvenience or
hardship to potential jurors, and, as previously discussed, may
reduce the representativeness of the jury pooL Pennsylvania must
adopt the One Day, One Trial system of jury service that works
efficiently in Allegheny County and elsewhere. Currently,
forty-three counties in Pennsylvania use the One Day, One Trial
system, while six counties use a two-day system of juror service.
Twelve counties summon jurors for service of one week, while
Washington County requires a two-week period of juror service.10
First used in Harris County, Texas in the early 1970's, and later
99.
The bill containing these proposed amendments was originally drafted by the
author of this article as a result of his research and experience as Jury Commissioner. The
text of the bill is reproduced in Appendix A to this article.
100. See Appendix C to this article.
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adopted in numerous jurisdictions around the country, 1 1 the One
Day, One Trial system can considerably increase citizen
participation and decrease the burden of jury service. 1°2 The One
Day, One Trial system operates as follows: Jurors serve for no
more than one court day or, if impaneled for a trial, for no longer
than the length of that trial. For smaller jurisdictions with fewer
trials, there is little likelihood that the pool of prospective jurors
will be exhausted, since lower population means fewer trials and
fewer jurors. 10 Irrespective of the size of the population, the One
Day, One Trial system more widely distributes jury service over the
population as a whole. At present, twelve states employ the One
Day, One Trial system in their courts.1 4
This system has several important benefits. First, the system
avoids the "professional juror syndrome," where long-serving
prospective jurors become "legal experts" after several days or
weeks of service and begin to compare arguments from previous
trials with the one they are then hearing. Similarly, trial lawyers
need not fear arguing a case near the end of a jury pool's term
because of tired jurors anxious to complete their service. Second,
the One Day, One Trial system leads to cost savings. Jurors are not
paid to spend days or weeks playing cards, watching television, or
reading novels.10 6 Finally, the system limits the number of excusals
and deferments to only those with the most serious hardships. In
doing so, the representativeness of the jury pool is further
ensured.106
Require Supplemental Source Lists
Pennsylvania law allows the voter registration list to be
supplemented by other source lists, but it does not require that the
101. Approximately 3096 of the American population live in jurisdictions that use the
One Day, One Trial system. Rorie Sherman, Gripes are Changing Jury Duty, NAT'L LJ., Aug.
2, 1993, at 14.
102.
The One Day, One Trial system was successfully adopted in Wayne County,
Michigan in 1975-76. For a discussion of Wayne County's experience, see James N. Canham,
One Day, One ThiaS, 16 JuDGEs' J. 34, 37 (1977).
103.
Id, at 51. For other state statutes that require One Day, One Trial service, see,
e.g., CONN. GEN. STAT. § 51-238a (1984). See also Appendix B to this article.
104.
These states are Colorado, Connecticut, Delaware, Idaho, Iowa, Louisiana,
Michigan, Montana, South Dakota, Vrginia, West Virginia, and Wyoming
105.
"Citizens do not mind being of service - they mind not serving." Canham, supra
note 102 at 37.
106. "There is no question that One-Day, One-Trial uses many more people, but that is
considered a positive feature since greater citizen participation [is] one of the aims of the
program" Id. at 37.
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voter list or any other list be used. Various jurisdictions use
telephone directories, tax assessment rolls, government program
participants, school censuses, and similar lists to supplement the
voter list.A07 The Federal Jury Selection and Service Act'l 8 permits
federal courts to augment the voter registration list when failure to
use other sources would lead to a substantial underrepresentation
of a racial or other group.
Presently, eleven counties in Pennsylvania use the voter list
exclusively; five counties use the driver's license list exclusively;
sixteen counties use the per capita tax list exclusively; and
Venango County uses the telephone directory as its exclusive list
As has been explained, the voter registration list is an imperfect
source list, that can be inherently unrepresentative of the

community.110 Using drivers license lists or tax lists may have an
even more disproportionate impact on economically-disadvantaged
groups. Pennsylvania counties must take a uniform approach to
constituting their master lists. Using the voter list is an acceptable
point of departure, but this list should be supplemented as much as
necessary to ensure representative juror pools. One of the
proposed amendments to the Judicial Code would require this.
Increase JurorPay
Requests for excusal due to financial and economic hardship
almost always arise because juror pay is a totally inadequate
substitute for lost salary or wages, especially when the term of
service may be for an extended time."' In Pennsylvania,
prospective jurors receive compensation of $9.00 per day for the
first three days of service, and $25.00 for each day thereafter, and a
travel allowance of $.17 per mile."2 By contrast, juror
compensation in the federal court system is $40.00 per day, plus an
additional $10.00 per day if a juror serves more than thirty days, as
well as a travel allowance of $.31 per mile.1 3 When the
Pennsylvania statute was last amended, the minimum wage was
$2.30 per hour and the total gasoline tax was $.13 cents per gallon.
107.

See Appendix B to this article.

108. 28 U.S.C. § 1863 (1988).
109.
In addition, section 5 of the UJSSA mandates the use of supplemental source
lists. UJSSA § 5, 13 U.LA. Jury Service and Selection Act § 446 (1970).
110. See supra, notes 63-71 and accompanying text.
111. Sobol, supra note 22, at 171-72.
112. 42 PA. CONS. STAT. ANN. § 4561(a) (1982).
113. JSSA § 1871. Jurors also receive $5.00 per day for parking expenses.
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Presently, the minimum wage is $5.15 per hour and the total
gasoline tax is now $.303 cents per gallon plus a franchise tax of
15.35% per gallon. The inadequacy of Pennsylvania's level of
compensation is quite evident. A proposed reform to the law will
increase the rate of compensation to $35.00 per day for the first
three days, and $40.00 per day thereafter. Although this does not
bring Pennsylvania in full alignment with the federal courts, it
represents an improvement for those who serve as jurors.
Ensure Employer Compensation
Pennsylvania employers need not compensate an employee
during the time he or she is absent for jury service.11 4 For many
jurors, this is a serious inadequacy in existing law that leads many
to seek economic-hardship excusals. Alabama law, for instance,
guarantees that "any full-time employee shall be entitled to his
usual compensation received from [his] employment less the fee for
compensation he received for serving as [a] juror."115 Such a
requirement makes sense from the standpoint of encouraging
greater participation in jury service. Requiring employers to
continue to pay the wages or salary of employees during their term
of jury service, at least for a limited time, used in combination with
the One Day, One Trial system, can effectively reduce financial and
economic hardship excuses.116 The proposed amendments to the
Pennsylvania law include such a requirement, protecting small
business owners by exempting those with less than thirty-one
employees."17
CONCLUSION

As Alexis de Tocqueville observed, "[t]he institution of the jury
8
invests the people ... with the direction of society.""
Accordingly, the jury as an institution has a legitimizing effect in
American democracy. Under a democratic government, laws are
114.
42 PA. CONs STAT. ANN. § 4563(a) (1982). Moreover, employers may not dismiss,
threaten, or lessen the seniority or benefits of an employee while absent for jury service,
though employers in any retail or service industry employing fewer than 15 persons and
employers in any manufacturing industry employing fewer than 40 persons are exempt from
this prohibition. See id. § 4563(d). This exemption would be eliminated under the proposed
amendments to the Judicial Code. See Appendix A.
115. ALA. CoDE § 12-16-8(b) (1975).
116. Id. at 221.

117.

See Appendix A.

118.

DE TOcQuEvaLU,

supra note 1, at 282.
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made ultimately in accordance with the assent of the people.
People observe and obey the laws out of respect for the laws thus
made, rather than out of fear of the state. The jury system is,
therefore, the most basic means by which the people can play a
direct part in the administration of the law.11 9 Laws are invested
with legitimacy because the people have played such a part in the
judicial process. 2° Decisions often require judgments about
community values and norms.12 1 A jury's verdict will be acceptable
to the community because juries are drawn from the community
and then return to it.122
A community's acceptance of a jury verdict, as recent events
have demonstrated, depends, in part, upon whether the community
views the jury as representative of the community itself. Jury
service selection process can either undermine or enhance the
representativeness and inclusiveness of the jury ultimately
impaneled. Pennsylvania has the opportunity to ensure that its
process treats jurors fairly and yields juries representative of the
communities from they are drawn and to which they must return.

119. PATRICK DEVuN, THE JUDGE 127 (Oxford Univ. 1979).
120.
-he jury is sort of an ad hoc parliament convened from the citizenry at large to
lend respectability and authority to the process ....
Any erosion of citizen participation in
the sanctioning system is in the long run likely . .. to result in a reduction in the moral

authority that supports the process." In re Japanese Elec. Prods. Antitust Litig, 631 E2d
1069, 1093 (3d Cir. 1980) (Gibbons, J., dissenting). See also Shirley S. Abrahamson, Justice
and Juror,20 GA. L REv. 257, 259 (1986) (arguing that jury service creates public confidence

in the administration of justice).
121. See Robert J. MacCoun & Tom R. 7 Iler, The Basics of Citizens' Perspectives of
the Criminal Jury, Procedural Fairness,Accuracy, and Effcincy, 12 LAw & HUMAN BEHAv.
333 (1988).
122. See ADLF., supra note 13, at 207.
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APPExmmA
Jury Service Selection Reform Actm
AN AcT

Amending Title 42 (Judiciary and Judicial Procedure) of the Pennsylvania
Consolidated Statutes, providing for the term ofjury duty; and further providing for the
selection of prospective jurors and their compensation.
The General Assembly of the Commonwealth of Pennsylvania hereby enacts as
follows:
Section 1. Title 42 of the Pennsylvania Consolidated Statutes is amended by
adding a section to read:
4504. Term of service.
The length of the term of service shall be one day. except that if a juror is impaneled on a jury trial which lasts more than one day, the term of service shall be the lenath of

that trial.
Section 2. Sections 4521(a) and 4561(a) of Title 42 are amended to read:
§ 4521. Selection of prospective jurors.
(a) Preparation of master list of prospective jurors. At least annually the jury
selection commission shall prepare a master list of prospective jurors. The list shall
contain all voter registration lists for the county, which lists may be incorporated by
reference, or names from such other lists which in the opinion of the commission will
provide a number of names of prospective jurors which is equal to or greater than the
number of names contained in the voter registration list. The commission [may, but will
not be required to,] shall supplement the master list of prospective jurors [to include,
without being limited to,] by including persons in any of the following categories:
(1) Persons listed in telephone, city, municipal directories and similar directories.

(2) Persons who pay taxes or are assessed for taxes imposed by any political
subdivisions.
(3) Persons in the county participating in any state, county or local program
authorized by law and, to the extent such names are available, persons
participating in any Federal program authorized by law.
(4) Persons who are on school census lists.
(5) Any other person whose name does not appear in the master list of
prospective jurors and who meets the qualifications for jurors set forth in this
chapter and who makes application to the commission to be listed on the
master list of prospective jurors.

§ 4561. Compensation of and travel allowance for jurors.
(a) Compensation. A person summoned to serve as a juror shall receive
compensation at the rate of [$9] $M a day for the first three days in any calendar year
he shall be required to report for service and [$25] W4a day for each day thereafter
in such a calendar year that such person is required to report. In addition, persons so
summoned shall be paid a travel allowance at the rate 17€ per mile circular except
123.
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Section 3. Section 4563(a) of Title 42 is amended and the section is amended by
adding a subsection to read:
§ 4563. Protection of employment of petit and grand jurors.
(a) General rule. An employer shall not deprive an employee of his employment,
seniority position or benefits, or threaten or otherwise coerce him with respect thereto,
because the employee receives a summons, responds thereto, serves as a juror or attends
court for prospective jury service. [Nothing in this section shall be construed to require the
employer to compensate the employee for employment time lost because of such jury
service.]

(f)Full omMensation

(1) An emnloyee shall be entitled to receive full comnensation from his
emplover. less any comensation and travel allowance that he receives from
serving as a juror under section 4561(a) (relating to com ensation of and travel
allowance for jurors). for not more than five days of service.
(2) An employer may compensate the employee for employment time lost due
to jury service beyond five days and may re=uire the emuloyee to submit oroof
of total comnensation and travel allowance Raid to the emuloyee while serving
(3) This subsection shall amlv only to any emnlover who emplovs 31 or more
Section 4. This act shall take effect in 60 days.
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B

SouRcE OF JUROR LIST
Voters
Voters, Tax List*
Voters
Voters
Voters
Voters
Voters
Voters
Voters
Voters
Voters

STATE
Alabama
Alaska*
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
District of Columbia
Florida
Georgia

Registered
Registered
Registered
Registered
Registered
Registered
Registered
Registered
Registered
Registered
Registered

Hawaii

Registered Voters

Idaho
Illinois

Registered Voters
Registered Voters, Licensed Drivers

Indiana

Registered Voters

Iowa
Kansas
Kentucky
Louisiana

Registered
Registered
Registered
Registered

Maine

Registered Voters

Maryland
Massachusetts
Michigan
Minnesota
Mississippi

Registered
Registered
Registered
Registered
Registered

Missouri

Registered Voters, Licensed Drivers

Montana

Registered Voters

Nebraska

Registered Voters

Nevada

Registered Voters

New Hampshire

Registered Voters, Licensed Drivers, State ID

New Jersey

Registered Voters, Licensed Drivers

New Mexico**
New York

Registered Voters, Licensed Drivers**
Registered Voters

North Carolina

Registered Voters

North Dakota

Registered Voters

Ohio
Oklahoma

Registered Voters, Licensed Drivers
Registered Voters, Licensed Drivers

Oregon
Pennsylvania

Registered Voters
Registered Voters

Rhode Island

Registered Voters, Licensed Drivers, State ID

South Carolina

Registered Voters, Licensed Drivers, State ID

South Dakota
Tennessee

Registered Voters, Licensed Drivers
Registered Voters, Licensed Drivers, State Income Tax Rolls

Texas

Registered Voters, Licensed Drivers, State Income Tax Rolls

Utah

Registered Voters

Vermont
Virginia
Washington
West Virginia
Wisconsin
Wyoming

Registered Voters
Reg. Vtrs, Lic. Drvs, St Inc. Tax Rolls, City/Co. Directories
Registered Voters
Registered Voters, Licensed Drivers, State Income Tax Rolls
Registered Voters
Registered Voters

Voters,
Voters,
Voters,
Voters,

Motor Vehicle Registration
Licensed Drivers, Census
Licensed Drivers
Licensed Drivers

Voters
Voters
Voters
Voters, Licensed Drivers
Voters

I DAY I TRIAL

Yes
Yes

Yes

Yes

Yes

Yes

Optional

Yes

Yes
Yes
Yes

NOE *List prepared by State Department of Revenue containing names of all individuals applying for a distribution
of "Alaska Permanent Fund" income.
**List of licensed drivers used only in Valencia, Sandova, and Cibola Counties.
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